AGENDA SECTION: OTHER BUSINESS
AGENDA ITEM #10
REPORT # 12-17

STAFF REPORT
COUNCIL MEETING DATE:
February 13, 2012

ITEM FOR COUNCIL CONSIDERATION:

Professional Services Agreement for public polling concerning a possible transient
occupancy tax (bed tax) initiative.

City Manager

ACTION ITEM _X ; NON-ACTION ITEM

STAFF RECOMMENDATION:

1. Authorize the City Manager to enter into a professional services
agreement with Fairbank, Maslin, Maullin, Metz & Associates, for public polling
services in an amount not to exceed $25,000.

2. Appropriate $25,000 from the City’s Financial and Economic Uncertainty
Reserve Fund for the subject contract costs.

. BACKGROUND/DISCUSSION:

At its regular meeting of September 12, 2011, the City Council made three
related decisions in response to the City’s five year projection that expenses
would continue to outpace revenues and demand a growing number of service
cuts. The City Council determined that seeking additional tax revenue should be
explored before making decisions concerning further service level cuts. The City
Council also determined that it would be essential to engage the community in a
discussion about City government services and service levels in support of
consideration of a tax increase. And third, the City Council requested an
opportunity to engage the services of a professional consultant to gather and
analyze community input regarding City services, service priorities, and the
prospect of a transient occupancy tax increase.

The purpose of this agenda item is to gain City Council approval of the necessary
budget for the subject work and authorization to enter into the professional
services agreement. Staff solicited qualifications from a number of private



consulting firms that specialize in assisting cities in this type of community
outreach work, including consulting firms that conduct public polling. Staff
interviewed three consulting firms and selected the firm of Fairbank, Maslin,
Maullin, Metz & Associates (FM3) as the firm with qualifications and experience
best able to meet the City’s needs. Staff and FM3 have reached agreement on
contract terms (attached) and staff is seeking City Council approval of a budget
and authorization to enter into the agreement. The draft agreement is attached to
this report.

Exhibit A of the attached draft agreement describes the work to be conducted by
FM3. The consultant will conduct a community survey to determine voter
priorities with regard to City services and assess support for a ballot measure to
maintain City services.

Once the polling is completed the results will be presented to the City Council for
its use in determining whether to place the measure on the ballot and what the
measure will include. Should a ballot measure be authorized by the City Council,
draft ballot measure language will be developed and brought forward for City
Council consideration and the ballot measure will be included as a part of the
requisite resolutions that are acted upon by the City Council as a part of the
municipal City Council election. The resolutions include a request to the County
of Santa Barbara for consolidation of the municipal election with the County
general election, calling the municipal election, establishing campaign statement
regulations, and authorizations for the writing of the ballot measure title and
summary, impartial analysis, and arguments and rebuttal arguments. The
expected schedule for the City Council's consideration of these election related
matters is as follows:

1. Polling Results Presented to City Council March 26

2. Draft Ballot Measure Language approved April 23

3. Adopt authorizing resolutions May 29
Il. FINANCIAL:

Staff recommends that the City Council authorize a $25,000 appropriation from
the City’s Financial and Economic Uncertainty Reserve Fund (approximately $3.9
million balance), to cover the subject contract cost.

lll. LEGAL:

The City Attorney has reviewed the draft agreement.

V. ATTACHMENT:

1 Draft professional services agreement
2 Staff Report from City Council meeting of September 12, 2011



Attachment #1

Draft Professional Services Agreement
With Fairbank Maslin, Maullin, Metz & Assoc.



AGREEMENT FOR CONSULTANT SERVICES

THIS AGREEMENT FOR CONSULTANT SERVICES (“Agreement”) is made and
effective as of the 13th day of February 2012 by and between the City of Carpinteria, a
municipal corporation (“City”), and Fairbank, Maslin, Maullin, Metz & Associates, Inc.
(“Consultant”) at Carpinteria, California, with reference to the following facts:

A.

City has determined that it is necessary and appropriate to engage a consultant to
carry out the services described herein; and

Consultant has represented itself as being fully qualified and available to perform
the consultant services necessary to complete the work in a timely manner; and

City desires to contract with Consultant and Consultant is willing to perform the
consultant services, subject to the terms and conditions of this Agreement.

NOW, THEREFORE, in consideration of the mutual covenants and conditions set forth herein,
the sufficiency of which is hereby acknowledged, the parties agree as follows:

1. SERVICES.

11

1.2

Basic Services. City hereby retains Consultant to perform the services described
and set forth in the attached Exhibit A (“Basic Services”), which is incorporated
by this reference as though set forth in full. Consultant hereby agrees to perform
said services within the designated time frames and accepts this retention.
Consultant shall complete the Basic Services according to a schedule of
performance which is also set forth in Exhibit A.

Additional Services. In addition to the Basic Services, City may elect to have
Consultant perform additional services that are beyond the current scope of the
project, but within the expertise of Consultant (“Additional Services”). Such
Additional Services shall be mutually agreed to in advance and specified in a
writing, which shall also specify the basis for the Consultant’s fee for such
additional services. Basic Services and Additional Services are referenced
collectively as “Services.”

2. PERFORMANCE.

2.1

Standard of Performance. Consultant shall faithfully, competently and
diligently perform the obligations and responsibilities required by this Agreement,
applying prevailing standards of professionalism and good workmanship utilized
by persons engaged in providing similar services as are required of Consultant
hereunder in meeting its obligations under this Agreement.




2.2
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2.4

Labor and Materials. Consultant shall furnish, at its own expense, all labor,
materials, equipment, tools, transportation and services necessary for the
successful completion of the Services. Consultant shall give its attention and
supervision to the fulfillment of the provisions of this Agreement by its
employees and subcontractors and shall be responsible for the timely performance
of the Services required by this Agreement.

Review of Service. Consultant shall furnish City with reasonable opportunities
from time to time to ascertain whether the Services of Consultant are being
performed in accordance with this Agreement. All work done and materials
furnished shall be subject to final review and approval by City; Consultant is not
providing final approval or review, which is solely City’s function and role. City
review and approval of such work and Services shall not, however, relieve
Consultant of any of its obligations under this Agreement.

Contract Administration. The City Manager or his/her designee shall represent
the City in all matters relating to the administration of this Agreement. The City
Manager or his/her designee shall have the authority to act on the City’s behalf to
review and approve all products submitted by Consultant and may execute all
necessary documents to authorize Consultant to perform Additional Services as
provided for herein.

TERM. This Agreement shall be effective as of the date first above written and shall
continue until all Services to be provided by Consultant are completed, but in no event
later than the 31% day of July, 2012, unless terminated earlier as provided for herein.

COMPENSATION.

4.1

4.2

4.3

Basic Services. For Basic Services, City shall pay Consultant an amount not to
exceed twenty-five thousand dollars ($25,000.00) as full compensation for all
labor, materials, equipment, tools, transportation, and services. This
compensation shall be paid in accordance with the payment rates and schedule as
set forth in Exhibit B, attached hereto and incorporated herein by this reference as
though set forth in full, based on the actual time spent on the tasks.

Additional Services. Consultant shall not be compensated for any services
rendered in connection with its performance of this Agreement which are in
addition to those set forth herein, unless such additional services are authorized in
advance and in writing in the method provided for herein. The Consultant will
submit fee estimates for such additional services upon request of the City.

Invoices. Fach and every payment by the City shall be subject to the City’s
receipt of an invoice outlining the items for which payment is requested. Payment
to the Consultant as to any undisputed fees shall be made, after verification of
Consultant’s performance, within 30 (thirty) days of receipt of invoice. If City
disputes any of Consultant's fees, it shall give written notice to Consultant within
30 (thirty) days of receipt of an invoice of such disputed fees.



4.4

4.5

VWithholding. City reserves the right to withhold future payment to Consultant if
any aspect of the Consultant’s work is found to be substantially inadequate. The
City shall notify Consultant in writing of deficiencies believed to be substantially
inadequate immediately but no more than ten days after receipt of product.

Taxes/Insurance/Licenses. Consultant shall be solely responsible for the
payment of any federal, state, or local income tax, social security tax, workers’
compensation insurance, state disability insurance, and any other taxes or
insurance which Consultant is responsible for paying as an independent contractor
under federal, state or local Jaw. At all times during the term of this Agreement,
Consultant shall have in full force and effect all licenses necessary for the
performance of Services hereunder, including without limitation, business
licensing from City, all at the sole cost of Consultant.

RECORDS.

5.1

5.2

53

Financial Records. Consultant shall maintain complete and accurate records
with respect to sales, costs, expenses, receipts and other such information required
by City that relate to the performance of services under this Agreement.
Consultant shall also maintain adequate records of services provided in sufficient
detail to permit an evaluation of services. All such records shall be maintained in
accordance with generally accepted accounting principles and shall be clearly
identified and readily accessible.

Access to Records. Consultant shall provide free access to the representatives of
City or its designees at reasonable times to such books and records; shall give
City the right to examine and audit said books and records; shall permit City to
make transcripts therefrom as necessary; and shall allow inspection of all work,
data, documents, proceedings and activities related to this Agreement. Such
records, together with supporting documents, shall be maintained for a period of
three (3) years after receipt of final payment.

Original Records. Upon completion of, or in the event of termination or
suspension of this Agreement, all completed and incomplete original agreements,
data, documents, designs, drawings, exhibits, maps, models, computer files,
reports, studies, surveys, notes, and other work, materials or documents prepared
or used to prepare Consultants work product in the course of providing the
Services pursuant to this Agreement (“Consultant Work Product”) shall become
the sole property of the City. City may duplicate, disclose, disseminate, use, reuse
or otherwise dispose of Consultant Work Product in whole or in part in any
manner it deems appropriate, without the permission of the Consultant. With
respect to computer files, Consultant shall make available to the City, at the
Consultant's office and upon reasonable written request by the City, the necessary
computer software and hardware for purposes of accessing, compiling,




transferring and printing computer files. Consultant may retain copies of such
Consultant Work Product as a part of its record of professional activity.

6. TERMINATION.

6.1

6.2

6.3

Termination Without Cause. City may at any time terminate this Agreement or
any portion thereof for any reason by giving the other at least ten (10) days prior
written notice of such termination. Upon receipt of said notice, Consultant shall
immediately cease all work under this Agreement, unless the notice provides
otherwise. If City suspends or terminates a portion of this Agreement, such
suspension or termination shall not make void or invalidate the remainder of this
Agreement.

Termination With Cause. City may terminate this Agreement with cause,
effective immediately upon written notice of such termination to Consultant,
based upon the occurrence of any of the following events:

* Material breach of this Agreement by Consultant;

= Cessation of Consultant to be licensed, as required;

®= Failure of Consultant to substantially comply with any applicable federal,
state or local law or regulation;

= Filing by or against Consultant of any petition under any law for the relief
of debtors; and,

* Filing of a criminal complaint against Consultant for any crime, other than
minor traffic offenses.

Payment Upon Termination. In the event this Agreement is terminated, with or
without cause, pursuant to this Section, City shall pay Consultant for the actual
value of the work performed up to the time of termination, provided that the work
performed is of value to the City. Upon termination of the Agreement, Consultant
will submit an invoice to the City as provided for herein.

7. INSURANCE. Consultant shall maintain prior to the beginning of and for the duration
of this Agreement insurance coverage as specified in the attached Exhibit C, which is
incorporated by this reference as though set forth in full.

8. INDEMNIFICATION.

8.1

Indemnification for Professional Liability. When the law establishes a
professional standard of care for Consultant’s Services, to the fullest extent
permitted by law, Consultant shall indemnify, protect, defend and hold harmless
City and any and all of its officials, employees and agents (“Indemnified
Parties”) from and against any and all losses, liabilities, damages, costs and
expenses, including attorney’s fees and costs to the extent same are caused, or




8.2

alleged to have been caused, in whole or in part by any act or omission, negligent
or otherwise, of Consultant, its officers, agents, employees, subcontractors or
consultants or any entity or individual for whom Consultant shall bear legal
liability in the performance of professional services under this Agreement.

Indemnification for Other Than Professional Liability. Except as provided in
Section 8.1, to the full extent permitted by law, Consultant shall indemnify,
defend and hold harmless Indemnified Parties from and against any liability
(including liability for claims, suits, actions, arbitration proceedings,
administrative proceedings, regulatory proceedings, losses, expenses or costs of
any kind, whether actual, alleged or threatened, including attorneys fees and costs,
court costs, interest, defense costs and expert witness fees) (“Claims™), where the
same arise out of, are a consequence of, or are in any way attributable to, in whole
or in part, the performance of this Agreement by Consultant or by any individual
or entity for whom Consultant is legally liable, including but not limited to,
officers, agents, employees, subcontractors or consultants of Consultant.

9. RELEASE OF INFORMATION.

9.1

9.2

Confidentiality. All information gained by Consultant in performance of this
Agreement shall be considered confidential and shall not be released except to the
City, directly or indirectly, by Consultant without City's prior written
authorization. Consultant, its officers, employees, agents, subcontractors or
consultants shall give prompt written notice to the City Manager and City
Attorney of any subpoenas for appearances before any body or for any purpose
related to services provided under this Agreement. Consultant, its officers,
employees, subcontractors or consultants shall not voluntarily provide
declarations, letters of support, testimony at depositions, response to
interrogatories or other information concerning the work performed under this
Agreement unless requested by the City Attorney. Response to a subpoena or
court order shall not be considered "voluntary" provided that Consultant shall
give City prompt written notice of any such court order or subpoena.

Notice and Cooperation. Consultant shall promptly notify City if Consultant, its
officers, employees, agents, or subcontractors or consultants should be served with
any summons, complaint, subpoena, notice of deposition, request for documents,
interrogatories, request for admissions, or other discovery request, court order or
subpoena from any person or party regarding this Agreement and Consultant’s related
services. City has no obligation to, but may exercise discretion to represent Consultant
and/or be present at any deposition, hearing, or similar proceeding. Consultant agrees
to cooperate fully with City and to provide the City an opportunity to review any
response to discovery requests provided by Consultant. However, City's right to
review any such response does not grant or imply a right of City to control, direct,
dictate or rewrite said response.




10.

RELATIONSHIP TO CITY.

10.1

10.2

10.3

10.4

Independent Contractor. Consultant is and shall at all times remain as to the
City a wholly independent contractor. The personnel performing the services
under this Agreement on behalf of Consultant shall at all times be under
Consultant's exclusive direction and control. Neither City nor any of its officers,
employees or agents shall have control over the conduct of Consultant or any of
Consultant's officers, employees or agents, except as set forth in this Agreement.
Consultant shall not at any time or in any manner represent that it or any of its
officers, employees or agents are in any manner officers, employees or agents of
the City. Consultant shall not incur or have the power to incur any debt,
obligation or liability whatever against City, or bind City in any manner.

No Employee Privileges. No City employee benefits shall be available to
Consultant in connection with the performance of this Agreement. Except for the
fees paid to Consultant as provided in the Agreement, City shall not pay salaries,
wages or other compensation to Consultant for performing services hereunder for
City. City shall not be liable for compensation or indemnification to Consultant
for injury or sickness arising out of performing services hereunder.

Consultant Duty to City. Consultant understands and agrees that its
responsibility to provide complete and accurate Services is owed solely to City
and that its accountability under this contract shall likewise be solely to the City
and not to any City applicants or any other third person or entity.

Interest of Consultant. Consultant represents and warrants to City that it
presently has no interests, and covenants that it shall not acquire any interests,
direct or indirect, financial or otherwise, which would conflict with the
performance of the services to be provided by Consultant under this Agreement.
Consultant further covenants that, in the performance of this Agreement, no
subcontractor or employee having such an interest shall be employed by
Consultant. Consultant certifies that no one who has or will have any financial
interest under this Agreement is an officer or employee of City or of the applicant
and any of its consultants.




10.5 Undue Influence. Consultant declares and warrants that no undue influence or
pressure is used against or in concert with any officer or employee of the City in
connection with the award, terms or implementation of this Agreement, including
any method of coercion, confidential financial arrangement or financial
inducement. No officer or employee of the City will receive compensation,
directly or indirectly, from Consultant, or from any officer, employee or agent of
Consultant, in connection with the award of this Agreement or any work to be
conducted as a result of this Agreement. Violation of this Section shall be a
material breach of this Agreement entitling the City to any and all remedies at law
or in equity.

1. GENERAL PROVISIONS.

11.1  Further Assurances. City and Consultant each agree to cooperate with one
another, to use their best efforts, to act in good faith, and to promptly perform
such acts and execute such documents or instruments as are reasonably necessary
and proper to consummate the transactions contemplated by this Agreement.

11.2  Notices. All notices, requests, demands, and other communications under this
Agreement shall be in writing and shall be deemed to have been duly given on the
date of service if personally served or on the second day after mailing if mailed by
first-class mail, registered or certified, return receipt requested, postage prepaid
and properly addressed as follows:

To City: To Consultant:

David Durflinger, City Manager John Fairbank

City of Carpinteria Fairbank, Maslin, Maullin, Metz &

5775 Carpinteria Avenue Associates, Inc.

Carpinteria, CA 93013-2698 2425 Colorado Avenue, Suite 180
Santa Monica, CA 90404-3004

P: (805) 684-5405 P:310.828.1183

F: (805) 684-5304 F:310.453.6562

daved(@ci.carpinteria.ca.us 1ohn@fm3research.com

Either party may change its address for the purpose of this paragraph by giving
the other party written notice of the new address in the above manner.

11.3  Legal Responsibilities. Consultant shall keep itself informed of state and federal
laws and regulations which in any manner affect those employed by it or in any
way affect the performance of its service pursuant to this Agreement. The
Consultant shall at all times observe and comply with all such laws and
regulations. The City and its officers and employees shall not be liable at law or
in equity occasioned by failure of the Consultant to comply with this Section.




11.4

11.5

11.7

11.9

11.10

11.11

Licenses. At all times during the term of this Agreement, Consultant shall have
in full force and effect, all licenses required by law for the performance of
services described in this Agreement.

Labor Conditions. City is a public entity in the state of California, and therefore,
City and Consultant are subject to the provisions of the Government Code and the
Labor Code of the state of California. All provisions of law applicable to public
contracts and/or this Agreement are incorporated herein by this reference and are
made a part of this Agreement to the same extent as if they were fully stated in the
Agreement. Consultant agrees to comply with said conditions and provisions.

Labor Requirements. Consultant shall abide by all federal and state laws and
regulations regarding wages, including, without limitation, the Fair Labor
Standards Act and the California Labor Code, which, in part, require Consultant
to pay the general prevailing wage rates.

Discrimination. No person shall be excluded from employment in the
performance of this Agreement on the grounds of race, creed, color, sex, age,
marital status, sexual orientation, or place of national origin. Consultant shall
comply with all local, state, and federal laws relating to equal employment
opportunity rights.

Assignment. Consultant shall not assign the performance of this Agreement, nor
any part thereof, nor any monies due hereunder, without prior written consent of
City, which shall have the sole discretion to consent to any proposed assignment.
Because of the personal nature of the Services to be rendered pursuant to this
Agreement, only Consultant shall perform the services described in this
Agreement.

Waiver. No waiver of a provision of this Agreement shall constitute a waiver of
any other provision, whether or not similar. No waiver shall constitute a
continuing waiver. No waiver shall be binding unless executed in writing by the
party making the waiver.

Construction of Terms. All parts of this Agreement shall in all cases be
construed according to their plain meaning and shall not be construed in favor or
against either of the parties. If any term, provision, covenant or condition of this
Agreement is held by a court of competent jurisdiction to be invalid, void or
unenforceable, in whole or in part, the remainder of this Agreement shall remain
in full force and effect and shall not be affected, impaired or invalidated thereby.
In the event of any provision shall be adjudged invalid, void or unenforceable, the
parties agree to enter a supplemental agreement to effectuate the intent of the
parties and the purposes of this Agreement.

Controlling Law. The City and Consultant understand and agree that the laws of
the State of California shall govern the rights, obligations, duties and liabilities of




the parties to this Agreement and also govern the interpretation of this Agreement,
with venue proper only in the County of Santa Barbara, State of California.

11.12 Attorneys Fees. In the event any action is brought to enforce or interpret the
terms of this Agreement or for damages on account of the breach hereof, the
prevailing party therein shall be entitled to recover from the other party all costs
and expenses incurred in connection therewith, including without limitation,
reasonable attorneys fees and the costs and expenses of litigation.

11.13  Authorization. All officers and individuals executing this and other documents
on behalf of the respective parties hereby certify and warrant that they have the
capacity and have been duly authorized to execute said documents on behalf of
the entities indicated.

11.14 Entire Agreement. This Agreement, along with its attached exhibits, which are
incorporated herein by this reference, constitutes the entire Agreement between
the parties and supersedes all prior and contemporancous agreements,
representations and understandings of the parties. This Agreement may be
altered, amended or modified only by a supplemental writing executed by the
parties to this Agreement and by no other means. Each party waives any future
right to claim, contest, or assert that this Agreement was modified, canceled,
superseded, or changed by any oral agreement, course of conduct, waiver or
estoppel.

11.15 Counterparts. This Agreement may be executed in counterparts, each of which
shall remain in full force and effect as to each party.

IN WITNESS WHEREOF, the parties have executed this Agreement at the place and as of the
date first written above.

"CITY" "CONSULTANT"
City of Carpinteria Fairbank, Maslin, Maullin, Metz &
Associates, Inc.

By: By:
David Durflinger, City Manager Richard Maullin, President



APPROVED AS TO FORM:
City of Carpinteria

By:

Peter N. Brown, City Attorney



EXHIBIT A

TASKS TO BE PERFORMED



EXHIBIT A — FM3 SCOPE OF WORK

Research Methodology: FM3 will conduct a telephone survey of 350-400 randomly
selected City of Carpinteria registered voters to assess support for a ballot measure
raising the city’s Transient Occupancy Tax (TOT) in order to provide additional revenue
to maintain city services. A sample of 350 respondents yields a full sample error margin
of +/-5.2 percent at the 95 percent confidence level; the margin of error for population
subgroups will be higher. The survey will be designed so that it takes the average
respondent about 20-minutes to complete over the phone.

FM3 will work closely with the City of Carpinteria to design a survey questionnaire that
meets with the city’s approval. It is common to go through several iterations of a
questionnaire to ensure it is the best possible research instrument. Before the actual
survey begins, FM3 obtains approval from the City of Carpinteria on the final version of
the questionnaire.

The following are examples of the topics the survey research will likely address:

o Determining voters’ overall satisfaction with living in the city;

o Gauging voters’ overall attitudes towards city taxes;

» Identifying voter perception of the city’s financial management;

+ Obtaining input from citizens on the current quality of city services in general as
well as key services, including public safety, street maintenance, parks, libraries,
ete.;

o [Exploring Carpinteria voters’ concern about the impact of state budget cuts on
vital city services;

Determining voters’ level of awareness of the current TOT rate of 10%, how it is
allocated, and how it compares to other nearby Santa Barbara County cities;

o Testing specific ballot language for a TOT ballot measure;

e Understanding how voter support for a City of Carpinteria finance measure is
affected by the inclusion of additional accountability provisions, including
independent annual financial audits;

Identifying voters’ priorities for funding city services and programs, or conversely
which programs and services they do not want cut due to lack of funds,
specifically which services and programs they would most like to protect from
budget cuts in the climate of declining revenues;

Understanding voters’ reactions to messages on both sides of the debate for and
against a revenue measure;

Identifying themes and messages that would be most effective in persuading a
sufficient percentage of undecided voters to support the measure; and

Identifying the demographic characteristics of voters and other population
segments for detailed survey analysis.

Survey Pre-Testing: Once approved for fielding, the questionnaire will be pre-tested
with a sufficient number of respondents to assure ease of administration and flow. Such
testing will also verify the length of the questionnaire and the survey questions’ clarity



and comprehensibility. The results of the pre-test will be reviewed with city staff in order
to determine if any adjustments need to be made before interviewing proceeds.

Spanish Translation: According to the County Registrar of Voters database, 25 percent
of registered voters in the City of Carpinteria are of Latino ancestry. For communities
with similar populations, FM3 regularly translates the survey into Spanish and conducts
Spanish-language interviewing to capture the opinions of all eligible and likely voters.
FM3 President Richard Maullin is bilingual and oversees the translation of all survey
instruments.

Data Analysis: Response data will be analyzed by FM3’s Data Processing and Analysis
Department staff using Survey System software, a well documented and widely used data
analysis software package. As needed, FM3 may augment Survey System with its own
custom-designed statistical analysis program to report the tabulation and cross-tabulation
of data.

The day after interviewing has been completed, FM3 will provide the city with “topline”
survey results. These results will present the overall percentage of respondents that chose
each answer to each of the survey’s questions.

Within 36 to 48 hours from completion of the last interview, FM3 will provide the city
with a comprehensive set of cross-tabulated results. The cross-tabulated results will
include a table for each question or demographic variable in the survey, with a series of
up to 200 columns indicating how various subgroups of the population responded to each
question. The cross-tabulated results will make it possible to detect differences in
responses to each survey question among subsets of the electorate: for example, it will be
possible to compare men and women; voters under age 50 and age 50 and over;
households with and without people under the age of 18; homeowners and renters;
different income groups; long-time residents and more recent arrivals; and many more
subgroups of the city’s population.

The Data Processing and Analysis Department staff employs a data checking and editing
system to eliminate errors and document the handling of data received from the
interviewers. FM3’s custom-designed data processing software package can convert data
to ASCII format or virtually any other format commonly used.

Reports and Presentations: FM3 will present the survey findings to the Carpinteria
City Council and other interested parties on dates to be determined by the City. After
FM3’s report and presentation have been completed, FM3 will remain available to
answer follow-up questions from city staff. FM3 views the responses to the survey as an
on-going data resource. If the need arises, FM3 can do further analysis to provide
answers to follow-up questions that may be posed by the City.



Deliverables: In summary, upon conclusion of the survey project, the city will have
received from FM3 all of the documents listed below. All documents can be provided in
hard-copy and electronic formats.

v" Final survey questionnaire

v" Topline survey results (the survey questionnaire with response percentages for
each response code)

v" Cross-tabulated results (responses to all survey questions segmented by
demographic, geographic, attitudinal and behavioral subgroups of Carpinteria
residents)

v" In-person PowerPoint presentation of key findings (color slides highlighting
important findings and conclusions)

v Raw data from the survey in electronic form (delivered in a file format chosen
by the city)

Timeline: Project Timeline: FM3 is ready to begin work on opinion research on behalf
of the City immediately, at the City’s request, to ensure that the administration of the
survey runs smoothly. One of our firm’s strengths is our ability to complete a course of
research quickly and efficiently. A draft outline of the timeframe within which project
milestones will be completed follows below. Additionally, we are capable of
accelerating or adjusting this timeline to meet the City’s needs.

February 13-20
e Authorization to proceed; kick-off meeting
» Finalize draft sample specifications and survey methodology and processes
o City provides relevant information for FM3 to begin drafting of survey instrument
o Circulate first survey draft of survey for comment

February 21-29
* Revise initial survey draft based upon City staff review and comments
e Finalize survey draft for pre-testing
e Acquire the survey sample

March 1-4
e Translate survey instrument into Spanish
e Conduct pre-test interviews of survey instrument
e If necessary, revise survey based on pre-test interviews

March 5-15
o Conduct survey interviews
¢ Produce topline results
e Produce cross-tabulation report
e Provide City staff with preliminary summary of survey results



March 15-26

» Debrief with City staff on the topline survey results

¢ Produce reporting materials, including a summary of the survey’s key findings
and a graphic presentation of the results

e Present survey research findings to Carpinteria City Council



EXHIBIT B

PAYMENT SCHEDULE



EXHIBIT C

INSURANCE REQUIREMENTS

Prior to the beginning of and throughout the duration of the Work, Consultant will maintain
insurance in conformance with the requirements set forth below. Consultant will use existing
coverage to comply with these requirements. If that existing coverage does not meet the requirements
set forth here, Consultant agrees to amend, supplement or endorse the existing coverage to do so.
Consultant acknowledges that the insurance coverage and policy limits set forth in this section
constitute the minimum amount of coverage required. Any insurance proceeds available to City in
excess of the limits and coverage required in this agreement and which is applicable to a given loss,
will be available to City.

Consultant shall provide the following types and amounts of insurance:

Commercial General Liability Insurance using Insurance Services Office “Commercial General
Liability” policy form CG 00 01 or the exact equivalent. Defense costs must be paid in addition to
limits. There shall be no cross liability exclusion for claims or suits by one insured against another.
Limits are subject to review but in no event less than $1,000,000 per occurrence.

Business Auto Coverage on ISO Business Auto Coverage form CA 00 01 including symbol 1 (Any
Auto) or the exact equivalent. Limits are subject to review, but in no event to be less than $1,000,000
per accident. If Consultant owns no vehicles, this requirement may be satisfied by a non-owned auto
endorsement to the general liability policy described above. If Consultant or Consultant’s employees
will use personal autos in any way on this project, Consultant shall provide evidence of personal auto
liability coverage for each such person.

Workers Compensation on a state-approved policy form providing statutory benefits as required by
law with employer’s liability limits no less than $1,000,000 per accident or disease.

Professional Liability or Errors and Omissions Insurance as appropriate shall be written on a policy
form coverage specifically designed to protect against acts, errors or omissions of the consultant and
“Covered Professional Services” as designated in the policy must specifically include work performed
under this agreement. The policy limit shall be no less than $1,000,000 per claim and in the
aggregate. The policy must “pay on behalf of” the insured and must include a provision establishing
the insurer’s duty to defend. The policy retroactive date shall be on or before the effective date of this
agreement.

Insurance procured pursuant to these requirements shall be written by insurers that are admitted
carriers in the state of California and with an A.M. Bests rating of A- or better and a minimum
Jinancial size VII.

General conditions pertaining to provision of insurance coverage by Consultant. _Consultant and City
agree to the following with respect to insurance provided by Consultant:

1. Consultant agrees to have its insurer endorse the third party general liability coverage required
herein to include as additional insureds City, its officials, employees and agents, using



standard ISO endorsement No. CG 2010 with an edition prior to 1992. Consultant also agrees
to require all contractors and subcontractors to do likewise.

No liability insurance coverage provided to comply with this Agreement shall prohibit
Consultant, or Consultant’s employees or agents, from waiving the right of subrogation prior
to a loss. Consultant agrees to waive subrogation rights against City regardless of the
applicability of any insurance proceeds, and to require all contractors and subcontractors to do
likewise.

All insurance coverage and limits provided by Contractor and available or applicable to this
agreement are intended to apply to the full extent of the policies. Nothing contained in this
Agreement or any other agreement relating to the City or its operations limits the application
of such insurance coverage.

None of the coverages required herein will be in compliance with these requirements if they
include any limiting endorsement of any kind that has not been first submitted to City and
approved of in writing,

No liability policy shall contain any provision or definition that would serve to eliminate so-
called “third party action over” claims, including any exclusion for bodily injury to an
employee of the insured or of any contractor or subcontractor.

All coverage types and limits required are subject to approval, modification and additional
requirements by the City, as the need arises. Consultant shall not make any reductions in scope
of coverage (e.g., elimination of contractual liability or reduction of discovery period) that
may affect City’s protection without City’s prior written consent.

Proof of compliance with these insurance requirements, consisting of certificates of insurance
evidencing all of the coverages required and an additional insured endorsement to
Consultant’s general liability policy, shall be delivered to City at or prior to the execution of
this Agreement. In the event such proof of any insurance is not delivered as required, or in the
event such insurance is canceled at any time and no replacement coverage is provided, City
has the right, but not the duty, to obtain any insurance it deems necessary to protect its
interests under this or any other agreement and to pay the premium. Any premium so paid by
City shall be charged to and promptly paid by Consultant or deducted from sums due
Consultant, at City option.

Certificate(s) are to reflect that the insurer will provide 30 (thirty) days notice to City of any
cancellation of coverage. Consultant agrees to require its insurer to modify such certificates to
delete any exculpatory wording stating that failure of the insurer to mail written notice of
cancellation imposes no obligation, or that any party will “endeavor” (as opposed to being
required) to comply with the requirements of the certificate.

It is acknowledged by the parties of this agreement that all insurance coverage required to be
provided by Consultant or any subcontractor, is intended to apply first and on a primary, non-
contributing basis in relation to any other insurance or self insurance available to City.



10.

1.

12.

13.

14.

15.

16.

Consultant agrees to ensure that subcontractors, and any other party involved with the project
who is brought onto or involved in the project by Consultant, provide the same minimum
insurance coverage required of Consultant. Consultant agrees to monitor and review all such
coverage and assumes all responsibility for ensuring that such coverage is provided in
conformity with the requirements of this section. Consultant agrees that upon request, all
agreements with subcontractors and others engaged in the project will be submitted to City for
review.

Consultant agrees not to self-insure or to use any self-insured retentions or deductibles on any
portion of the insurance required herein and further agrees that it will not allow any contractor,
subcontractor, Architect, Engineer or other entity or person in any way involved in the
performance of work on the project contemplated by this agreement to self-insure its
obligations to City. If Consultant’s existing coverage includes a deductible or self-insured
retention, the deductible or self-insured retention must be declared to the City. At that time the
City shall review options with the Consultant, which may include reduction or elimination of
the deductible or self-insured retention, substitution of other coverage, or other solutions.

The City reserves the right at any time during the term of the contract to change the amounts
and types of insurance required by giving the Consultant ninety (90) days advance written
notice of such change. If such change results in substantial additional cost to the Consultant,
the City will negotiate additional compensation proportional to the increased benefit to City.

For purposes of applying insurance coverage only, this Agreement will be deemed to have
been executed immediately upon any party hereto taking any steps that can be deemed to be in
furtherance of or towards performance of this Agreement.

Consultant acknowledges and agrees that any actual or alleged failure on the part of City to
inform Consultant of non-compliance with any insurance requirement in no way imposes any
additional obligations on City nor does it waive any rights hereunder in this or any other
regard.

Consultant will renew the required coverage annually as long as City or its employees or
agents face an exposure from operations of any type pursuant to this Agreement. This
obligation applies whether or not the Agreement is canceled or terminated for any reason.
Termination of this obligation is not effective until City executes a written statement to that
effect.

Consultant shall provide proof that policies of insurance required herein expiring during the
term of this Agreement have been renewed or replaced with other policies providing at least
the same coverage. Proof that such coverage has been ordered shall be submitted prior to
expiration. A coverage binder or letter from Consultant’s insurance agent to this effect is
acceptable. A certificate of insurance and/or additional insured endorsement as required in
these specifications applicable to the renewing or new coverage must be provided to City
within five (5) days of the expiration of the coverages.



17. The provisions of any workers’ compensation or similar act will not limit the obligations of
Consultant under this Agreement. Consultant expressly agrees not to use any statutory
immunity defenses under such laws with respect to City, its employees, officials and agents.

18. Requirements of specific coverage features or limits contained in this section are not intended
as limitations on coverage, limits or other requirements nor as a waiver of any coverage
normally provided by any given policy. Specific reference to a given coverage feature is for
purposes of clarification only as it pertains to a given issue and is not intended by any party or
insured to be limiting or all-inclusive.

19. These insurance requirements are intended to be separate and distinct from any other
provision in this agreement and are intended by the parties here to be interpreted as such.

20. The requirements in this Section supersede all other sections and provisions of this Agreement
to the extent that any other section or provision conflicts with or impairs the provisions of this
Section.

21. Consultant agrees to be responsible for ensuring that no contract used by any party involved in
any way with the project reserves the right to charge City or Consultant for the cost of
additional insurance coverage required by this agreement. Any such provisions are to be
deleted with reference to City. It is not the intent of City to reimburse any third party for the
cost of complying with these requirements. There shall be no recourse against City for
payment of premiums or other amounts with respect thereto.

Consultant agrees to provide immediate notice to City of any claim or loss against Consultant
arising out of the work performed under this agreement. City assumes no obligation or liability
by such notice, but has the right (but not the duty) to monitor the handling of any such claim or
claims if they are likely to involve City.
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AGENDA SECTION: OTHER BUSINESS
AGENDA ITEM #9
REPORT #11-100

STAFF REPORT
COUNCIL MEETING DATE:
September 12, 2011

ITEM FOR COUNCIL CONSIDERATION:

Report on Revenue Measure Options.

City Manager [

| r;Aﬂminist(Wh

STAFF RECOMMENDATION: ——
Action Item X_; Non-Action Item ___

Department: Administration ,Z 5\// r/\J// / \

Direct staff to initiate community outreach and surveying as part of the
consideration of a revenue measure for public vote.

Motion: | move to direct staff to initiate community outreach work concerning a
revenue measure as described.

[l BACKGROUND

Budget Expenses Exceed Revenues: Over the last four years, City financial analyses have
demonstrated that, overall, growth of existing General Fund revenue sources are not keeping up
with growth in existing General Fund expenses. This situation has been caused by inflationary
pressure on expenses in conjunction with the negative effect the economic recession has had

n the City’s major General Fund revenues, i.e., property tax, sales tax and transient occupancy
tax. The City has responded to this overall disparity between revenues and expenditures by a



combination of expenditure reductions and fee increases necessary to more closely match
revenues with expenditures.’

on, graphically illustrates the
$ response over time. The
July 1, 2012, it will use over
es and that over the past two

General Fund
&,500
8,000
2
&
2 7,500
[=}
-
7,000
8,500
2010

-O- Revenue —4- Expense

The General Fund is considered the City's primary source of day-to-day operating revenues.
General Fund revenues are used to fund Administrative and Public Safety services, as well as

provide financial support for Parks & Recreation, Commu lic Works
programs. The City is projecting in the current fiscal year revenues
will increase from 2010-11 levels by 3.8% or $249K to $6 are

expected to be less than revenues resulting in an operating surplus of $228,077; however,
because the General Fund will have to subsidize several other funds that will experience an
operating deficit, the ending June 2012 Available Fund Balance (AFB) is expected to decline
($147K) to $4.782 million.

The funds projected in the budget to require subsidies are:

Fund Subsidy
Traffic Safety $17,076
Park Development 32,149
Park Maintenance 114,383
Right of Way 97,105
Recreation Services 114,024

Several of these funds that currently require a subsidy from the General Fund have dedicated
revenue sources that were established with the intention that they would fully pay for program

town Parking
2011-12 Budget
enforcement,



expenses. The largest subsidies are required for Funds that support Parks & Recreation and
Street right-of-way programs. The Park Maintenance and Right-of-Way Funds require subsidy
from the General Fund because the revenue sources established in the mid-1980's to provide
revenue to them have never been increased. A special tax on residential parcels that provides
revenue to the Park Maintenance fund was first established in 1985 at a rate of
$36.03/residential parcel annually. A benefit assessment district that funds the Right-of-Way
Maintenance fund was also established in 1985 with an average assessment of
$53.43/residential parcel annually. While new residential development, i.e., the creation of new
residential parcels, has created some additional revenue to these funds, this growth is not
adequate to offset growth in expenses. Finally, the Recreation Services fund receives revenues
from user fees; however, operating costs for Recreational Services programs, including the
operation of the community pool, exceed revenues and because the City has an interest in
ensuring that its Recreational Services programs are affordable to Carpinterians, user fees are
not capable of generating revenues sufficient to cover program expenses. User fees currently
cover approximately 64% of overall program costs.

Also significantly affecting City General Fund expenses is the City’s contract with the County for
law enforcement services. Attachment 1 to this report includes charts from the Budget that
ilustrate General Fund revenues and expenses. Law enforcement costs represent over 40% of
the City's General Fund expenses (approximately $3.2 million of the $7.5 million budget) and
therefore, even small annual increases significantly affect overall expenses. The chart below
illustrates law enforcement contract and overall General Fund expenses over the last ten years.
These costs are influenced by factors that the City does not control, including but not limited to

labor agreements negotiated between the County and various unions.

General Fund and
Sheriff Confract Costs
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Level of Service: Each community is unique and determines the levels of service that it finds
are necessary and appropriate. The local government services provided by the City of
Carpinteria are a function of its history, applicable State and federal laws, and the unique needs
and expectations of the community. The City believes that current services being provided are
necessary and desirable and are being provided in an efficient and effective way. However, as
a part of exploring possible tax or assessment increases, it will be essential to raise the level of
voter awareness about City services in Carpinteria, how they are provided, and how they are
paid for. This process of education is expected to be a necessary precursor to exploring what
type of revenue measure may be supported by the community.
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service cuts related to the current economic recession. Going forward, Staff finds that in order to
maintain service levels along with appropriate reserve amounts, additional revenue will be
required.

The City has explored alternative means for

always striving for the most efficient and effe

replacing its Police Department in 1991 with a

Department reduced the City’s cost of law enfo

relating to available services and personnel turnover. The City meets other service needs, such
nitorial and animal control services through a combination of

How local government services are delivered in Carpinteria is

ensure that required and desirable services are delivered in as

efficient and effective a manner as possible.

The City s high quality |

Carpinte anner. Recent

financial rnia cities that

Carpinteria, there are 52 cities in California that

prot provided by other :

Rec Although there are many differences remaining between these

citie g information to these cities is useful.
ortis a these 52 cities comparing total expenditures,
and co res. Staff also reviewed specific service cost
ement, on, and planning. The City of Carpinteria’s 2008-
enses ( vear Controller information is available), is $196

California cities that provide law enforcement
ng to the report. California cities with Police
In 2008-09, Carpinteria spent 39% of its
less than other cities in Santa Barbara

parameters for municipal spending. Staff believes this demonstrates that the City of Carpinteria
has been responsible in overseeing limited public resources.

Dialogue with the Community: Over the last two and a half years the City Council has

important financial matters have also been cover
Santa Barbara News Press. But it should not be assumed that prospective voters in Carpinteria
are aware of the City’s financial situation and, if the City Council determines that a revenue

? State Controller information compiled and published by California Local Government F inance Almanac at
www.californiacityfinance.com .




measure is necessary, why such a measure is being proposed. It is expected that any
successful revenue measure will require a fully informed voting public.

To state the obvious, a successful revenue measure requires community support. In other
words, the City will need help from the community in determining what type of revenue measure
has the potential to be approved by Carpinteria voters. For these reasons, staff believes that a
community outreach effort is a necessary precursor to any successful revenue measure
process. Also, because City staff resources are limited, in order to move this matter forward in a
timely way, it is expected that assistance from a consultant will be needed to develop outreach
materials and to help analyze input for City Council consideration.

Finally, as is mentioned in the City Attorney’s memorandum (Attachment 4), the City Council
has the option of placing on the ballot an advisory measure that advises the City on how new
general tax revenues should be spent. Provided that this advisory measure is worded so that it
does not create a binding obligation on the City, a companion general tax measure would
remain subject to a majority vote to be approved.

The City Council has previously authorized staff to work on various Mmeasures aimed at reducing
costs and increasing revenues. Many of these actions are reflected in the revenue and expense
projections of the current year municipal budget. Exploring a voter approved revenue measure
through a community process has also been identified by the City as an important part of its
financial recovery plan work.

The purpose of this report is to provide the context and assist the City Council with making three
related decisions conceming the possibility of bringing a revenue measure to the voters of
Carpinteria. Staff believes a framework for addressing this issue can be organized as follows:
» Determine that there is a need for additional revenue to support local services
* Determine that a first step in exploring a revenue measure is through community
meetings and similar outreach
* Authorize staff to initiate this work, including pursuing assistance from a consultant, and
determining a schedule.

Staff is recommending that the City Councii authorize engaging citizens in a participatory
process aimed at determining the nature of a possible revenue measure, and sending out
a request for proposal related to support services from a consultant.

. ANALYsis:

As discussed above, Staff finds that with current and projected revenues, there is a need to
raise additional revenue in order to maintain service levels. Although it is possible that future
revenues will exceed projections and be adequate to cover City expenses, as was the case over
the past decade when property tax revenues rose significantly,” this appears unlikely and staff
does not believe that it would be prudent to count on an unanticipated acceleration in revenue

growth.

’ Over the 12 year period preceding the 2008-09 fiscal year, the average annual property tax revenue growth rate
was about 6%. Over this same period of time property tax grew from representing 19% of total General Fund
revenue to 34%. The current City five year projection is for an annual growth rate of 1.5%.



As mentioned in the Background section of this Report, a three-step decision-making process is
appropriate if the City Council is to move forward with Staff's recommendation for engaging the
Carpinteria community about a revenue measure.

The first decision is a determination by the City Council that more tax and/or assessment
revenue is required. If the City Council believes that mors tax/assessment revenue is not
required and that a continuation of the current response to City expenses exceeding revenues
should continue, (i.e., raising fees and charges where appropriate, cutting service levels and
related expenses, and using reserves to the degree necessary, or something similar), then this
matter should not be pursued further at this time. In order to as: ist the City Council with this
decision, information has been provided in the background section of this report concerning the
City's Budget projections, the key reasons for expenses recently outpacing revenues, and a
comparison of expenses with other cities.

The second decision relates to determining what viable options are available for a revenue
measure and that a dialogue with the community is needed in order to determine, ultimately,
what type of revenue measure, if any, should be put before voters. To help with this decision,
information about tax and assessment options that Staff has determined are viable is discussed
below. Also, discussion in the Background section of this report and

and Procedures, below, is included to support a decision to engage nt
for either a tax or benefit assessment revenue measure to help with to
provide needed expertise on technical matters.

A. Revenue Measure Options

The City has an interest in continuing or improving upon the range and quality of programs and
services that it currently delivers to residents, businesses and their employees, and visitors to
Carpinteria. City programs and services support safe, healthy living for all Carpinterians,
improved property values, and successful local business. In order to continue to provide the
level of services available in Carpinteria, the community must address revenue shortfalls. Staff
believes that there are generally two approaches available to Carpinterians: (i) raise and/or
expand special taxes or benefit assessments that provide revenue to Park Maintenance and
Recreation Services funds so that they do not act as a financial burden on the General Fund, or,
(ii) increase General Fund revenue so that it has sufficient revenue to address the growing
subsidies.

Any tax or assessment increase requires a vote pursuant State law. All taxes are categorized
as either General or Special. General Taxes -- those proposed for unrestricted use by a local
government -- are subject to one set of rules related to voter approval. Special Taxes -- those
designated for a specific purpose -- are subject to a different set of rules. Benefit Assessments
are distinct from taxes and are also subject to a separate set of rules regarding how they are
created or changed.

The table below provides a simple summary of these rules. The table is taken from a League of
California Cities publication, The California Municipal Revenue Sources Handbook, 2008, and
has been amended to include Assessments.



General Tax Special Tax Benefit Assessment
Use of * Unrestricted *  Specific * Specific
Revenues purpose purpose
Governing *  General law cities: *  Majority = city council
Body two-thirds adopts
Approval *  Charter cities: resolution
Majority calling for
mailed ballot
assessment
proceedin
Voter = Majority *  Two-thirds *  Majority
Approval
Other A general tax election must be Special tax funds must be Engineer’s report must be
Rules consolidated with a regularly deposited in a separate prepared identifying
scheduled general election of account. The taxing proportionate special
city council members, unless agency must publish an  |benefit received by all
an emergency is declared by annuai report including: 1) |parcels subject to
unanimous vote (among those | the tax rate; 2) the ssessment. Public
present) of the city council. amounts of revenues earing is held following
collected and expended inimum 45 day notice;
and 3) the status of any ssessment ballots are
project funded by the allied at end of public
special tax. earing. Assessment can
& ordered if no majority
rotest.

Taxes or assessments can also be established for a limited period of time, i.e., can have a
sunset clause. The recently approved Measure A, a County-wide haif cent sales tax for
transportation projects, was approved by voters for a 30 year period. lts predecessor, Measure
D, was approved for 20 years. It is not uncommon for taxes to be approved for shorter terms
where additional revenue is believed to be required for a discrete period of time.

Staff has provided tax and assessment increase options for City Council consideration. The
purpose of providing these options is to allow the Council to direct staff on a set of viable
options for presentation and discussion during a community workshop process.

1. Transient Occupancy Tax (TOT): The TOT is a tax imposed on occupants for the
privilege of occupying room(s) in a hotel, motel, inn, etc.* The TOT is a very common tax
established by most cities in California and the nation. Carpinteria collects the tax on
occupancies of less than 30 days. Staff believes that a change in this existing City tax
can be supported due to the demands placed on City services from visitors to the City:
e.g. law enforcement, street and park maintenance, and visitor information. it is
estimated that over 200,000 visitors annually pass through Carpinteria hotels, hundreds
of thousands of day trip visitors come to the City annually, and approximately a million
annual visitors come to the State Beach, in effect adding between approximately 4,000
to 4,500 residents to the City on average on a daily basis. The exact impact of this

* The California Municipal Revenue Sources Handbook, 2008 Edition
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transient population on City services cannot be known but a significant impact
undoubtedly exists.

d as a percentage of a hotel room rate
amount. Rates vary from place to place,
ty tourist destinations such as San
Carpinteria is currently 10% of the hotel
room rate charged to the person renting the room. The
Barbara, the primary tourist destination in the region, is is
report is a list of sample TOT rates from beach cities in
in the last fiscal year is estimated to be $1 ,306,032. If the City of Carpinteria rate
were 12%, an additional $261,206 in TOT revenue would have been collected
from hotel visitors. Below is a table that illustrates 10 and 12 percent TOT rates
on a standardized room rate in Carpinteria.

Current Transient 12% TOT rate
Occupancy Tax (TOT) rate
10%
ROOM RATE $100 $100
TOT $10 $12
TBID ASSESSMENT FEE* $1.10 $1.10
TOTAL $111.10 $113.10

*The TBID assessment
TOT that is paid to the City.

» Expand Applicability: Most transient visitors to Carpinteria stay at the State
ately 400,000 campers annually, according to
law precludes cities from charging the TOT on

e and Ta:
U pter
st The
th tela
preempt the City of Carpinteria
The law (AB 1427, codified as § 7282) states specifically
that “no city... may levy a tax on ing a campsite in a unit of
the state park system.” Shouid t its taxation of transient

via a Camper Tax or similar, a change in

entatives have had discussions with its

and reinitiating contact with current State
uld the Council elect to pursue this option.

* General or Special Tax: Like all taxes,
Special. A General Tax would provide
revenue to address its General Fund s -
tax where the revenue is dedicated to be
described as a part of the proposed tax measure to be voted on and use of the
revenues the purpose described. Thus, if a TOT increase
were purs it would be important to ensure that the Special
Tax is for s on the General Fund for its funding, either
directly or through subsidy. As examples, most of the City’s law enforcement cost
is paid for directly by the General Fund; the City's Park Maintenance and
Recreation Services programs are heavily subsidized by the General Fund. If a



Special Tax is desired, dedicating the revenue to either law enforcement or Parks
programs would address the City's General Fund revenue shortfall.

2. Assessment District: An assessment on property is a charge levied on real property for a

local public improvement or service that specially benefits that property.® The City
currently operates two types of Assessment Districts through which assessments are
collected: an assessment on property - (i) the Right-of-Way Assessment District and (i)
two assessments on businesses — the Parking, Business Improvement Area District, a
Business Improvement District covering the Downtown “T" area, and the Regional
Tourism Business Improvement District that applies to hotels. Staff finds that the
creation of an assessment district for Parks & Recreation services can be supported due

General Fund's contribution to the Funds that support the street maintenance program is
near the minimum required as matching funds for the primary revenues that fund these
activities, e.g., Measure A, and Gas Tax.

The current Park Maintenance parcel tax (discussed further below) is approximately $36
per residential parcel. This parcel tax raised $1 95,106 in 2010/11. An Assessment
District established to cover the City's residential parcels and to address the current
General Fund subsidy of approximately $230K annually, would require a per residential
parcel average assessment of $42 annually, bringing the total of residential
assessments and taxes for parks purposes to $78 annually. If other non-residential
parcels were included, the assessment on residential parcels could be lowered
substantially. Staff believes that commercial, industrial and other non-residential parcels
benefit from parks and recreation facilities and services and could be included in such an
assessment district. Establishment of a benefit assessment district requires the services
of an engineer with expertise in creating the methodology for spreading district costs
over benefitting properties based on each parcels determined level of benefit. This is
extremely important for creating a legally defensible district Benefitted property owners
are the parties who vote, and thus who ultimately decide, regarding the establishment of
assessment districts and votes are weighted based on the determined level of benefit.
Assessment District polling is done by mail in ballot.

Parcel Tax. A parcel tax is a special, non-ad valorem tax on parcels of property,
generally based on either a flat per-parcel rate or a variable rate depending on the size,
use and/or number of units on the parcel.® The City currently collects a parcel tax of
$36.03 per residential parcel through the Parks Maintenance District. The District,

parcel tax are estimated at $146K. There are a total of approximately 5,000 parcels
within City limits. A parcel tax of $50 per parcel would raise approximately $250K in
additional revenue annually. Parcel taxes may be collected for specific purposes, such
as the City's parcel tax for parks maintenance, or for general purposes; however, in
either case a parcel tax requires two-thirds voter approval.

> Ibid
¢ Ibid




B. Process and Procedures

A ballot measure process will require the
preparation of the desired measure. The
necessary to meet legal requirements rela
measures specifically; these must be acc
decided by the voters.

eévenue measure requires preparation in order
interest and has the best chance for success.
d is for surveying, workshops, and other
tributor to the writing of the ballot measure.

of a ballot measure requires expertise to

I requirements and accomplishes what is

3. ). Sufficient community interest in support of
generally or specifically, will often include
in sup| Campaigns in
support o pport for the
municipal asure and are
therefore st be separate from any City
functions California cities are precluded from

using public funds for advocacy ¢
4. Procedure: A memorandum from City Attorney’s Office is attached to this
staff report as Attachment 4. As dis
formal role to play in any tax or ass
the City Council orders the mailed
assessment if the election does not

City the measure prior to submitting it to the
requ her technical matters are addressed in the
s me

C. Schedule

Scheduling an election on a revenue me

outreach conducted, the type of revenue

i.e., General or Special Tax, or Assessm

conducted, i.e., polling place or mail ballo

Analysis section of this report, a vote on

consolidated with a regularly scheduled general election of City Council members. The
next City of Carpinteria City Council election is November 2012, which will be

included in the generic schedule suggests that for a 2012 election, work by the City
would need to begin immediately.

10



law, Proposition 218, and require that specific
be put before voters meet stringent legal
nce with this process, and none since 1997.
emorandum from the City Attorney's Office that discusses a
ated with benefit assessment and tax proceedings. The
information contained in the memorandum is provided to assist the Council in its deliberations
as to what steps to take at this time. Among the issues discussed in the memorandum which
may be useful at this stage are the following:

1. In order to proceed with a new or increased benefit asses ment, the preparation of a
legally defensible engineer's report by a consultant experienced in the preparation of such
reports is an absolute necessity.

2. For a benefit assessment proceeding, recent case law rais s an important question as to
whether new or increased assessment revenues may be used solely for installation of capital
facilities (i.e. cannot be used for maintenance or operation).

3. Provisions for annual inflationary adjustments can be included in both assessment and tax
measures.

4. A general tax measure may be combined on the ballot with a separate advisory question in

Cy how to spend the proceeds of the tax. Provided that the
y restrict the uses of the tax, the tax measure remains a
€ a special tax requiring a 2/3 vote."

5. Sample Elections Schedule chart
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GENERAL FUND
Income

Franchise Taxes
$541,482

. Tranders in
Transient Occupancy Taxes " $533 507
$1,287,500 ¢ )
B Charges for Services
$293,000
3.9%
SalesTaxes Interest
$1,499,000 $200,000
2.6%
6 Others
$613,401

Property Taxes
$2,602,936

Total: $7,570,826

GENERAL FUND

EXPENDITURES

Contract Services

Total Benefits $664,545
$836,774 Subsidies

\ ~- $374,737

A 11.1% /, 4.9%
Non-Operating Exp.

$193,087
2.6%

4 Cthers
$458,692

Total Wages
$1,864,128

Sheriff Contract |
$3,178,863

Total: $7,570,826
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Total Operating Expenditures

Source: California State Controller, Cities Annua/ Reports

.

City County 2008-08 Fopulation Par Capita
Rancho Santa Margarita Orange 14,998,370 47,723 314.2797
Laguna Woods Orange 5,118,359 16,190 316.1432
Twentynine Palms San Bernardino 8,467,422 25,745 328.8958
Highland San Bemardino 17,891,458 52,725 335.5427
Diamond Bar Los Angales 21,540,821 55,379 388.9709
Templs City Los Angsles 13,765,137 35,284 390.1241
Beliflower Los Angeles 29,806,287 76,220 391.0580
Waterford Stanislaus 3,327,729 8,428 394.8421
Laguna Niguel Orange 26,672,578 62,878 424.1957
Laks Forest Orange 33,809,422 76,817 440.1294
Yucaipa San Bemardino 22,078,453 51,045 450.1607
Lawndale Los Angeles 14,816,474 32,684 453.3250
Rosemead Los Angeles 25,694,152 53,877 476.9039
Mendota Fresno 5,151,900 10,761 478.7566
Avenal Kings 7,712,411 15,456 498.9914
Yucca Valley San Bernardino 10,378,187 20,651 502.5513
Rancho Palos Verdas Los Angeles 20,877,191 41,537 502.6167
Lafayete Contra Costa 11,923,735 23,696 503.1961
Lancaster Los Angeles 77,426,161 153,613 504.0339
Saratoga Santa Clara 16,110,359 29,815 540.3441
Walnut Los Angeles 18,144,896 29,285 551.3026
Laguna Hills Orange 17,293,773 30,494 567.1205
Apple Valley San Bernardino 40,040,557 68,828 581.7481
Villa Park QOrange 3,390,788 5,824 582.2091
Carpinteria Santa Barbara 8,586,214 14,408 595.8924
Riverbank Stanislaus 13,295,440 22,121 601.0325
South El Monte Los Angeles 12,667,645 20,326 623.2237
Pico Rivera Los Angeles 39,770,297 63,095 630.3241
Lomita Los Angeles 12,777,734 20,236 831.4358
San Dimas Los Angeles 22,251,477 33,596 662.3252
La Mirada Los Angeles 32,095,727 48,434 662.6693
Orange Cove Fresno 6,107,988 9,182 665.2132
Paramount Los Angeles 36,379,078 54,201 671.1883
Lakewood Los Angeles 54,142,813 80,004 676.7513
La Canada Flintridge Los Angeles 13,952,705 20,249 689.0565
Cupertino Santa Clara 41,548,842 57,289 725.2484
Grand Terrace San Bernardino 8,817,314 11,854 726.9541
Santa Clarita Los Angeles 128,599,675 175,103 734.4230
Carson Los Angeles 74,711,467 92,198 810.3372
Dana Point Orange 27,247,891 33,485 813.7342
Hidden Hills Los Angeles 1,567,893 1.862 842.0478
Portola Valley San Mateo 3,887,277 4,341 895.4796
Chino Hills San Bernardino 80,590,614 74,725 1078.4960
Los Altos Hills Santa Clara 8,801,068 7,892 1115.1883
Bradbury Los Angeles 1,138,185 1,017 1119.1396
Point Arena Mendocine 594,904 454 1310.3612
Lathrop San Joaquin 29,503,409 17,589 1677.3784
West Hollywoocd Los Angeles 83,848,442 34,462 2433.0695
Shasta Lake Shasta 29,544,201 10,151 2910.4720
Amador Amador 712,279 189 3768.6720
| Big Bear Lake San Bernardino 22,834,904 5136 4446.0483




City Salaries & Wages Per Capita City Report

Source: California State Controller, Cities Annual Reports

City County 2008-09 Population Per Capita
Highland San Bernardino 1,875,337 52,725 35.5683
Rancho Santa Margarita Orange 2,038,428 47,723 42.7137
Villa Park Orange 325,096 5,824 55.8201
Lake Forest Orange 4,933,041 76,817 64.2181
Yucaipa San Bernardino 3,748,534 51,045 73.4359
Twentynine Palms San Bernardino 1,978,377 25,745 76.8451
Diamond Bar Los Angeles 4,377,463 55,610 78.7172
Laguna Niguel Orange 5,041,537 62,878 80.1797
Avenal Kings 1,239,634 15,456 80.2041
Mendota Fresno 909,066 10,983 82.7703
Waterford Stanislaus 711,366 8,428 84.4051
Orange Cove Fresno 786,222 9,182 85.6264
Rosemead Los Angeles 5,450,771 53,877 101.1706
Laguna Hills Orange 3,142,261 30,494 103.0452
Lawndale Los Angeles 3,599,552 32,684 110.1319
Bellflower Los Angeles 8,484,333 76,220 111.3137
La Canada Flintridge Los Angeles 2,293,063 20,249 113.2433
Wainut Los Angeles 3,353,523 29,285 114.5133
Rancho Palos Verdes Los Angeles 4,913,855 41,537 118.3007
Lancaster Los Angeles 19,990,069 153,613 130.1327
Apple Valley San Bernardino 8,993,029 68,828 130.6595
Lafayette Contra Costa 3,157,180 23,696 133.2368
Temple City Los Angeles 4,987,425 35,284 141.3509
Yucca Valley San Bernardino 3,010,664 20,651 145.7878
Chino Hills San Bernardino 11,068,120 74,725 148.1180
Riverbank Stanislaus 3,381,601 22,121 1652.8684
Dana Point Orange 5,290,049 33,616 157.3670
Santa Clarita Los Angeles 27,624,989 175,103 157.7642
Pico Rivera Los Angeles 10,096,155 63,095 160.0151
South El Monte Los Angeles 3,296,127 20,326 162.1631
Saratoga Santa Clara 4,892,631 29,815 164.0996
Lakewood Los Angeles 13,185,343 80,004 164.8085
Carpinteria Santa Barbara 2,506,987 14,409 173.9876
San Dimas Los Angeles 5,865,069 33,596 174.5764
Grand Terrace San Bernardino 2,159,148 11,854 182.1451
Lomita Los Angeles 3,707,663 20,236 183.2211
Paramount Los Angeles 10,001,836 54,201 184.5323
Bradbury Los Angeles 191,020 1,017 187.8269
Cupertino Santa Clara 11,066,662 57,289 193.1725
Hidden Hills Los Angeles 371,477 1,862 199.5043
Los Altos Hills Santa Clara 1,649,221 7,892 208.9738
La Mirada Los Angeles 10,165,706 48,519 209.5201
Portola Valley San Mateo 1,041,412 4,341 239.9014
Shasta Lake Shasta 2,604,740 10,151 256.5993
San Juan Capistrano Orange 8,846,844 34,428 256.9665
Carson Los Angeles 28,177,208 92,198 305.6163
Lathrop San Joaquin 5,857,649 17,589 333.0291
Point Arena Mendocino 190,957 454 420.6101
West Hollywood Los Angeles 17,846,251 34,462 517.8530
Amador Amador 224,341 189 1186.9894
Big Bear Lake San Bernardino 6,102,527 5,136 1188.1867




City Employee Salary & Benefits as a Percent

of Total Expenditures
com from State Controller and Dept of Finance dat

City County 2008-09
Villa Park Jrange
Highland San Bernardino
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Shasta Lake Shasta
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City
Amador
Rancho Palos Verdes
Rosemead
-awndale
Twentynine Palms
West Hollywood
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_afayette
Lancaster
Grand Terrace
South El Monte
Pico Rivera
Cupertino
Paramount
San Dimas
Riverbank
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Portola Valley
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Saratoga
Lomita
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Beliflower
Temple City
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County 2008-09
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City Contract Expenditures

as a Percent of Total Full Service wio otk or e
Expenditu res Cities Library Library/Parks)
Source: Computations by California .com from Sta and Dept oi Finance data.
2008-09 2008-09 2008-09 2008-09

113 282 12 171
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01 017 0.2¢ 0.32

03C 03 0.2¢ 024

0.76 078 0.7¢C 0 86

16,052,387 23,565,98¢ 257,798 6,550,621

54% 79% 1% 22%

. SERVICE
City County 00300  RESPONSIBILITY
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Supertino Santa Clara 0.2¢ d-Parks by city, fire & library by others d
Point Arena Mendocino 0.26 d-Parks by city, fire & library by others d
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Chino Hills San Bernardino 0.2¢ d-Parks by city, fire & library by others d
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Waterford Stanislaus 04t d-Parks by city, fire & library by others d
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Apple Valley San Bemardino 0 4€ d-Parks by city, fire & library by others d
Temple City L0s Angeles 0 4¢ d-Parks by city, fire & library by others d
Carpinteria Santa Barbara 0.5% d-Parks by city, fire & library by others d
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compuations using State Controlier reports CaliforniaCityFinance.com
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City County 2008-09
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Various Beach Community TOT Rates

Santa Barbara--TOT rate is 12%. (10% is unrestricted revenue and 2% is
restricted to Creeks Restoration and Water Quality Improvement.)

Goleta—City TOT rate is 10%

Ventura—City TOT rate is 10%. Total rate is 11.5% to 11.565%: Occupancy
Tax of 10%, Ventura (City/County?) Assessment Tax (Tourism Bureau—new)
1.5%, California Tourism Tax (primarily related to harbor) .065%.

Pismo Beach—Hotel Occupancy rate 10%, 1% for LBID (Lodging Business
improvement District—goes to Conference & Visitors Bureau budget)

Avila Beach—TOT rate is 9%, BID Assessment (Tourism Marketing) 2%.
San Clemente—TOT rate is 10%.

Dana Point—TOT rate is 10% + $3 Dana Point tax to the City.

Venice Beach—TOT rate is 14%

Hyatt Regency Hotel, San Francisco-TOT rate 13.5%, Tourism Tax Rate 1%,
and California Assessment Tax 13¢

Bonaventure Hotel, Los Angeles--TOT rate 14.12%

San Diego Marriott Marquis & Marina--TOT rate 12.50%, California fee .5¢,
and $3.98 City tax
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CITY of CARPINTERIA, caurorvs

OFFICE OF THE CITY ATTORNEY
MQMOE’Q el g BROWNSTEIN HYATT FARBER SCHRECK, LLP

21 East Carillo Street
Post Office Drawer 720
Santa Barbara, California 93101

Telephone {805) 963-7000

DATE: September 8, 2011 Fax (805) 965-4333

TO: Honorable City Council
City of Carpinteria

FROM: Peter N. Brown

RE: City Council Meeting of September 12, 2011
Report on Revenue Measure Options

L BACKGROUND

State law permits cities t impose assessments on property or businesses for
various purposes and permits the levy of various types of taxes. Benefit
assessments are a charge levied on real property or businesses to pay for
specifically identified public improvements or services that provide a benefit that
is specific to the properties or businesses subject to the assessment.” A tax
(the formal term is an "excise tax”) is a tax on the privilege of exercising one or
more incidents of ownership.? Assessments differ from taxes in that an
assessment is levied as a charge for a special benefit for a property or
business, whereas a tax is typically imposed for general revenue purposes
without regard to the provision of special benefit to particular properties or
businesses. A “fee” is typically imposed to recoup the cost of providing a
particular service, such as a fee imposed to cov:r the costs of the City’s
processing of a land use development application, and is not further discussed
in this memorandum

We have provided below a brief discussion of locally-enacted taxes and
assessments that are currently collected by the City.

' See Cal. Const., art. XIII D, § 2(b) and Gov. Code, § 53750(b) defining the term assessment.
2 City of Huntington Beach v. Superior Court (1978) 78 Cal. App.3d 333, 341.
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A. Carpinteria Lighting, Landscaping and Right-of-Way Improvement
District No. 3

Carpinteria Lighting, Landscaping and ¢t No. 3
(*District”) is a benefit assessment dist (“City™).
The District was formed in 1985 und ing and
Lighting Act of 1972, which is codified section

22500 et seq. The 1972 Act authorizes assessments to install, construct, and
maintain landscaping, lighting and p

graffiti removal. Pursuant to that

maintenance and repairs of curb,

trimming and tree removal, as

landscaped street tree planters and medians. The District's boundaries are
coterminous with the City’s onshore boundaries. Public and other exempt
properties are not assessed by the District. :

As required by the 1972 Act, the City has continued the District's assessment
by annually following specified notice and public hearing procedures. The City
has not increased the assessment amount since it was originally adopted.

B. Transient Occupancy Tax

In 1978, the City adopted a transient occupancy tax (“TOT”) by ordinance,
which is codified at Carpinteria Municipal Code, Chapter 3.20. Under the
Revenue and Tax Code, municipalities are expressly authorized to impose a
local tax on transient occupancies.® A transient occupancy tax is an excise tax.

The City the operator of a “hotel,” as broadly
defined, ng less than 30 days a 10% tax on
any rent otel is required to remit the TOT to the

City. Carpinteria’s TOT revenue supports community ,
fire, parks, roads and other amenities that help provid

experience for the traveling public. Likewise, this tax s
of tourism on the City.

part that, “[t]he legislative body of any city,
g a room or rooms, or other living space, in a
cupancy is for a period of more than 30 days.”

or when its tenant is the owner or aperator of a mobile hom
3.20.020(A).

SB 592164 v1:005444.0001



C. Park Maintenance Parcel Tax

This parcel tax was approved by the in 1997 as a special tax to
fund maintenance of parks within the are used for a variety of
parks maintenance needs, including e placement, provision of

water, grounds keeping, and other maintenance activities.

If the City Council wishes to consider revenue enhancement measures, such
measures could take one of two approaches. First, the Council could enact
amendments to or enhancements of the three existing locally-enacted
assessments or taxes that are already in place within the City. Second, the
Council could enact new assessments or taxes (new taxes could either general
or special taxes). To become effective, any new or increased benefit
assessments or taxes must be approved by the citizens who are affected by the
new levy. For benefit assessments, this is accomplished through an
assessment ballot proceeding; for taxes, through an election.

The remainder of this memorandum is devoted to a description of the
procedures that are necessary to approve a new or increased new benefit
assessment or tax.

II. ANALYSIS

As stated immediately above, if the City wishes to consider increasing a benefit
assessment or a tax, such an increase is subject to constitutional voter
approval requirements, referred to as Proposition 218 (“Prop 218”") and
Proposition 26 (“Prop 26).

In 218, X C
an iforni
au axes 18

imposes both procedural and substanti )

agency. Article Xill C imposes restrictions on new and increased general and
special taxes. Article XIll D imposes restrictions on new and increased
assessments and property related fees and charges.

In November 2010 he “Sto Taxes Initiative,” added to
Article XIll C a defi X,” ate not directly defined by Prop
218.° (Cal. Const,, § 1(e). on redefines all agency

3 Prop 26 also made changes to Article XTI A of the Constitution pertaining to taxes imposed by the State of California.
(See Cal. Const., art. XIIT A.) That portion of Prop 26 is not relevant for the purpose of the memorandum because it
applies to state, not local, government.

SB 592164 v1:005444.0001



levies, charges and exactions of any kind to be a tax, unless it fits within seven
enumerated exceptions or is not “imposed” by the government (i.e. is a
voluntary payment made by contract). One of the exceptions is for
assessments and property-related fees imposed in accordance with the
provisions of article Xlil D. (Cal. Const., art. XIli C, § 1(e)(7).) The result of the
new definition was to reclassify some new levies and certain existing levies that
are extended or increased by a local government after November 3, 2010 as
special taxes requiring approval by a two-thirds vote of local voters.

uities, and no court case has yet
on current best analysis regarding
, ssment or tax appears to be affected by

This memorandum now discusses the procedural steps that would be
necessary were the City to decide to pursue an increase in any City
assessments or taxes.

A.  REQUIREMENTS FOR INCREASE OF BENEFIT ASSESSMENT

After Prop 218’s enactment, “all existing, new, or increased assessments” on
real property were required to comply with the Constitution. (Cal. Const., art.
Xil D, § 5) The City's ROW assessment is a benefit assessment. By

definition, an assessm meaning of Prop
218 as a property by a special benefit
conferred (Cal. Const. 2(b).) However,
certain as levied on or ber 6, 1996 were

made exempt from the Prop 218, including “any assessment imposed
exclusively to finance the capital costs or maintenance and operation expenses
for sidewalks, streets, sewers, water, flood-control, drainage systems or vector
control.”  (Cal. Const.,, art. XllI D,

Improvement District No. 3 is subject

District does not impose a new or incre

218 is not required. (Cal. Const., a

53750(h)(1).) However, if the City increases the existing Lighting, landscaping
and Right of Way Improvement District #3 assessment, it must comply with the
Prop 218 procedures and approval process. Prop 26 has not changed the
classification of the ROW assessment because the assessment falls within one
of the seven enumerated exceptions.

SB 592164 v1:005444.0001



Prop 218 establishes detailed requirements for the le increased

assessments.® The most notable requirement is that property
owners must approve of an increase by a mail baliot. ds, an
assessment may be defeated if the City receives a majority protest based on
ballots weighted according to the proport d

property. The law also requires that the i
report prepared by a registered professio
considered at a public hearing process.

L Steps in the Assessment Process

The City must abide by the following procedure to impose any new or increased
special assessment:

®

Identify the benefit the public improvement will
provide.

assessment will provide. In general,

maintenance and repairs of curb,

imming and tree removal, as well as
ped street tree planters and medians,

b. Identify the parcels to receive special benefit.

The City must the parcels, including property owned by federal,
state or local | agencies, which will have a special benefit
conferred upon n which the assessment will be imposed.

c. ne whether improvements provide general

and identify appropriate source of funding
e.

Because assessments are limited to

tory provisions
herefore, the local
n the specific

SB 592164 v1:005444.0001



d. Determine proportionate special benefit.

The assessment on a parcel may not exceed the reasonable cost of the
proportionate special benefit conferred on such parcel. Accordingly, once all of
the parcels are identified, the City must determine the proportionate special
benefit to each property in relationship to the entirety of the cost of acquiring or
constructing an improvement, of maintaining and operating such an
improvement. The City will make this determination by obtaining an engineer’s
report that supports the assessment by identifying the benefited parcels,
distinguishing general from special benefits, and apportioning the assessment.

e. Adopt a resolution calling a mail assessment ballot
proceeding.

The Elections Code permits assessment ballot proceedings to be held wholly
by mail. (Elec. Code, § 4000, subd. (c)(8).) In order to conduct the
proceedings wholly by mail, the City must have an ordinance in place
authorizing the use of mailed ballot elections. If such an ordinance does not
exist, the City Council must adopt an ordinance authorizing the use of mailed
ballot elections. Next, the City Council must adopt a resolution calling a special
mail ballot assessment proceeding among the parcels involved. (Elec. Code, §
4000, subd. (a).) The requirement that ‘he election be held on an established
mailed ballot election date pursuant to Elections Code section 1500 does not
apply to assessment ballot proceedings because they are not an election for
purposes of the Election Code. (See Elec. Code, § 4000, subd. (c)(8); Gov.
Code, § 53753, subd. (e)(6); see also League of California Cities, Proposition
218 Implementation Guide (2007 ed.), p. 99.)

Itis also advisable for the City Council to adopt a resolution setting forth the
procedures for handling assessment ballots, because such procedures are not

set forth in Prop 218 or its implementing legis! § 53753). The
resolution should address how the City will ha as (i) ballots
cast other than on the official ballots mailed to ii) lost, spoiled,

or duplicate ballots (iii) persons who wish to divide their ballots among multiple
owners of a property (iv) treatment of tenants who are obligated by leases to
pay the assessment, and (v) other procedural matters of note.

f. Provide adequate notice of the protest hearing on the
proposed assessment,

The City must mail written notice of the proposed assessment to the record
owner of each parcel at least forty-five (45) days prior to the public hearing on

SB 592164 v1:005444.0001



the proposed assessment. (Gov. Code, § 53753.) Mailed notice is sufficient if
it is addressed to the owner whose name and address appears on the last
equalized secured property tax roll. This notice may be included in any other
mailing, such as a bill. Notice is desmed given when deposited in the U.S.
Postal Service, postage prepaid.

The notice must contain the following:

a. The total amount to be assessed for the entire assessment district;
b. The amount to be assessed to the owner’s particular parcel:

. The duration of the payments;

. The reason for the assessment;’

e. The basis upon which the amount of the proposed assessment was
calculated;

f. The date, time and location of the public hearing on the proposed
assessment; .

g. A summary of the procedures for the completion, return and tabulation
of the assessment ballots;

h. A disclosure statement that the existence of a majority protest will
result in the assessment not being imposed: and

i. A ballot to be completed by the owner whereby the owner may indicate
his or her name, reasonable identification of the parcel, his or her support
or opposition to the proposed assessment and his or her signature. The
ballot must include the entity's address for receipt of the ballot once
completed. The ballot should be designed in such a way such that, once
sealed, its contents are concealed.

j. "OFFICIAL BALLOT ENCLOSED” must appear on the envelope
containing the notice of public hearing and ballot mailed to the record
owner of the property proposed to be assessed.

o0

The information in the mailed notice should be based on the engineer’s report.
The notice should advise the property owners that they can review the
engineer’s report and how they can obtain a copy. It should also contain the
name and contact information for a staff member who can answer questions
regarding the proposed assessment.

g. Hold a Public Hearing

Not less than forty-five (45) days after mailing the notice, the City must conduct
a public hearing. However, the legislative body may determine not to proceed
with the assessment and terminate proceedings or may order revisions to the
assessment.
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The agency may apply its customary rules for the presentation of public
testimony. A typical order of procedure at a protest hearing is: staff report,
presentation of engineer's report, public testimony, including submission of
assessment ballots, staff response to public comments, opportunity to submit,
withdraw or change assessment ballots, acceptance of reports and written
testimony into the record of proceedings, closing of public testimony portion of
the hearing, deliberation of legislative body, subject to counting of assessment
ballots, counting of assessment ballots, determination of a majority protest, final
decision of legislative body.

During the public hearing, the entity must consider all objections to, or protests
against, the proposed assessment and tabulate the ballots received before the
conclusion of the public hearing.

Assessment ballots must remain sealed until the tabulation commences at the
conclusion of the hearing, provided that any assessment ballot may be
submitted, changed or withdrawn by the person who submitted the ballot prior
to the conclusion of the public hearing. In tabulating the ballots, the ballots are
weighted according to the proportional financial obligation of the affected
properties.” : -

An impartial person designated by the agency who does not have a vested
interest in the outcome of the proposed assessment must tabulate the ballots.
An "impartial person” includes the City Clerk. Under certain circumstances, the
ballots must be unsealed and tabulated in public view at the conclusion of the
public hearing.

No assessment may be imposed if a majority protest exists. A majority protest
does not include a tie. A majority protest exists if, upon the conclusion of the
public hearing, ballots submitted in opposition to the proposed assessment

exceed the ba vor of the assessment. Note that a “majority
protest” is bas actually cast, not those available to be cast.
For example, ment district consists of 20 parcels of equal
7 In the event that more than one of the record owners of an identified parcel submits an assessment

b

a e

(@)

d

b d equally available for inspection by both the

proponents and opponents of the proposed assessment. The ballots must be preserved as public
records for a minimum of two years.
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value. Ten parcels cast ballots. Six parcels vote in favor of the assessment
and four do not. Under Prop. 218 the assessment passes even though only
30% of the available ballots were cast in favor. Contrary to prior law, the City
Council has no power to override a majority protest.

h. Adopt an Increase by Resolution or Ordinance

If there is no majority protest, the entity may make a determination to increase
or impose a new assessment based on the information in the engineer’s report
and/or as determined at the hearing, and then, by ordinance or resolution,
adopt the proposed assessment.

Note that Prop 218's notice, protest and hearing requirements do not apply to
annual assessments in subsequent fiscal years when the agency has complied
with Prop 218’s substantive and procedural requirements in originally adopting
the assessment. The Prop 218 requirements will apply when the City increases
the assessment beyond the formula or range originally approved in accordance
with Prop 218. (Gov. Code, § 53753.5(a).)

2, Other Considerations
a. Assessment of Public Property

Carpinteria’s Landscaping, Lighting, and ROW District No. 3 does not currently
assess public property. However, for new or increased assessments adopted
after 1996, Proposition 218 states that public property “shall not be exempt
from assessment unless the agency being assessed can demonsirate by clear
and convincing evidence that those publicly owned parcels in fact received no
special benefit” The “clear and convincing evidence” standard is higher than
usual standard of evidence to establish a fact in an ordinary civil case, but not
as high as a criminal case. Thus, when it determines the proportionate special
benefit received by each parcel for any assessment that is increased after
1996, the City must include public property -among the parcels that are
assessed, unless the City determines in the manner stated above that public
parcels receives no special benefit. |If government property is receiving a
special benefit from the increased assessment, the government property owner
must pay the assessment.

b. Increase vs. New Assessment

Should the Finance Committee and/or City Engineer determine that an increase
in the assessment is appropriate, it may be prudent to leave any
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‘grandfathered” assessment (such as the existing Right of Way Improvement
District #3 assessment) in place and to propose a new assessment on top of
that pre-existing assessment. This will protect the existing assessment from
challenge and make very clear that rejection of the increase does not endanger
the existing assessment.

c. Flat Rate or Adjustable

It should be noted that a proposed assessment may state a range of rates or
amounts. If a range of rates is approved, the entity may impose up to the
maximum amount approved. A proposed assessment may also provide for
inflationary adjustments to the rate or amount, unless the assessment is itself
determined by using a percentage calculation.

d. Engineer’s Report

The importance of preparing a proper and thorough engineer’s report in support
of the proposed benefit assessment is highlighted by a recent case, Concerned
Citizens For Responsible Government, et al. v. West Point Fire Protection
District, et al. (2011) 196 Cal.App.4th 1427. In West Point, the court found
flaws in the methodology of the underlying engineer’s report, and found as a
result that there were no special benefits properly conferred to the assessed
parcels, and therefore that the assessment should have been considered to be
a special tax.

This case demonstrates the central role of an engineer's report in the

assessment process, and highlights that the process for justifying new
assessments through an engineer’s report is a complex process, both
technically and legally.

e. Potential Prohibition on Funding of Maintenance
Services through Special Assessments.

A line of cases over the past few years has invalidated special assessments
because deficiencies in the way the assessments were prepared had the effect
of converting the assessments into special taxes, thus invalidating the
assessment proceedings under Prop 218. (Silicon Valley Taxpayers’ Assn.,
Inc. v. Santa Clara County Open Space Authority (2008) 44 Cal.4th 431; Buetz
v. County of Riverside (2010) 184 Cal.App.4th 1516; Town of Tiburon v.
Bonander (2009) 180 Cal.App.4th 1057.) The very recent case of Concerned
Citizens For Responsible Government, et al, v. West Point Fire Protection
District, discussed above, is the most recent of these cases. However, West
Point raises the unique question of whether new special assessment revenue

10
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can be used to fund the provision of services at all. The West Point court
states that sireet and lighting improvements are proper subjects of a special
assessment, but that such assessments are only valid for construction of

capital facilities, and cannot fund the provision of services, including
maintenance and operation and parks and recreation services. The
court suggests that such ma and operation services must be funded

by a special tax, for which a two-thirds supermajority approval is required. As
of August 4, 2011, the League of California Cities, the California Special
Districts Association and the:Fire Districts Association of California have all filed
either joint or separate requests to depublish the West Point decision.

The West Point decision is relevant for

ROW assessment revenue could not b

streets, landscaping and parks and rec

cracked curb and gutter. To the extent

West Point may limit the use of a new

of-Way Improvement District No. 3 to the amount used to fund construction of

capital new funding specifically dedicated to
mainte ng, lighting and parks and recreational
facilitie Id need to be levied pursuant to a

special tax, which would require the City to go through the Prop 218 special tax
process and obtain two-thirds voter ap roval.

Pending the results of the request for depublication, the West Point case raises
a substantial uncertainty as to whether any increase of the ROW assessment
could be used for anything other than the installation of capital facilities.

f. Legal Challenges

A challenge to an may by means of a validation
(brought by a publ reve (brought by an interested
third party) procee Civ. et seq.) The statute of

r challenging a resolution establishing an assessment for public
s is very short, typically between 30 days and 120 days. (See
v. Proc., § 329.5.)

Prop 218 at in any legal action contesting the validity of an
assessmen agency has the burden of demonstrating the existence
of special that the assessment is spread among the specially

benefited properties in proportion to the special benefit received by each parcel.
This could be met if the agency prepares an adequate engineer's report and

11
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there is no evidence presented during the public hearing that rebuts the
engineer’s report.

In addition or as an alternative to a legal challenge, the public may subject an
assessment to repeal or reduction by initiative.

B. REQUIREMENTS FOR INCREASE OF A TAX

The procedure for increase of a tax is less complex than the procedure for an
assessment increase. Any proposed tax increase would be subject to the tax
provisions of Prop 218 under Article XllI C of the Constitution. As a general law
city, the City’s proposed increase of a tax must also comply with the provisions
of Proposition 62 (“Prop 62”), a voter initiative adopted prior to Prop 218 which
imposes voter approval requirements on general and special taxes. (Gov.
Code, § 53720 et seq.) Much of Prop 62 was rendered redundant by the
enactment of Prop 218, but the few provisions that are still relevant are
discussed below.

1. Steps in the Tax Process

The City must abide by the following procedure to impose any new or increased
tax: .

a. Identify the nature of the tax.

The City must identify whether the tax will be a general or special tax. A
general tax is imposed for general governmental purposes. A special tax is any
tax imposed for a specific purposes, which is placed into a general fund.

b. Adopt a proposed increase by resolution or ordinance.

As a first step and prior to a vote on the proposed tax by the electorate, the City
Council must adopt the proposed tax increase by ordinance or resolution. The
ordinance or resolution must include the type of tax (general or special), the
rate of tax, and the method of collection and, if a special tax, the purpose for
which its imposition is sought. For general taxes, the resolution or ordinance
proposing the tax increase must be approved by a two-thirds vote of the City
Council. (Gov. Code, § 53724(b).)

c. Hold election for proposed tax increase.

The election procedures differ for general and special taxes. If the proposed
tax increase is a general tax, it must be put on the ballot of the next regularly

12
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scheduled general election for City Council members. This requirement can

only be dispensed with i slared by a unanimous vote
of the governing body. ( b).) The proposed increase
must be passed by a ma al. Const, art. Xl C,
§2(b); Gov. Code, § 537
ax d to it may be approved
In , the ust be approved by
VO rt. X Code, § 53722.)

Significantly, the courts have held that placement on the ballot of the following
combination of measures — (i) a general tax (ii) a separate advisory tax
measure designed to “advise” the local agency as to how that voters would like
to see the new tax revenues spent -- does not trigger the supermajority vote
requirement for a special tax. (See e.g., Coleman v. County of Santa Clara
(1998) 64 Cal.App.4th 662.) Therefore, if the City places a general tax on the
ballot, it could also include a separate advisory measure designed to elicit
voters’ preferences as to the tax revenue should be spent, and the general tax
would still be subject to a simple majority approval by voters rather than the
supermajority approval required for a special tax.

2. Otheér Considerations
a. Flat Rate or Adjustable

As with an assessment, a proposed tax may state a
(e.g., 2% to 4%). If a range of rates is approved, th
the maximum tax approved. A proposed tax may
adjustments to the rate or amount, unless the tax is it
percentage calculation.

b. Reduction or Repeal of Taxes

Prop 218 allows the use of a voter initiative to reduce or repeal a tax. (Cal.

Const., art. Xl C, § 3.) The signatures of five pe the
jurisdiction who cast votes in the most recent gubern ired
for fiscal initiatives to propose or r legislat i, §
8(b); Cal. Const., art. XlIl C, §3) he City cta

tax increase to repeal or reduction
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HI. CONCLUSION

The process that is required to prepare an assessment or tax increase and then
bring it before the voters is a lengthy and intensive one. For tax measures. a
higher threshold for approval exists for special tax increases than for general
taxes. This report has outlined the substantive and procedural steps the City
would be required to follow should the City decide to increase its assessments
and/or taxes. The City Attorney’s Office is available to assist your Council in its
consideration of this matter at your direction.

Respectfully submitted,

RuePrii—

Peter N. Brown
City Attorney

END OF MEMORANDUM
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ATTACHMENT 5



L 4
» ELECTION PREPARATION TASK TIMING 2011-2012
<« - % 7 Planning ahead for revenue measures is critical for success. The California Election Code establishes a deadline of at least 88 days prior to the
s e e .~ election for placing the measure on the ballot. However, to give your measure the best chance for success you also need to allow for polling/
v strategy, public outreach, ballot measure preparation, and councilfboard action. This calendar lists election dates with the corresponding
B ; f timelines for the major steps in the process. The time required for public outreach depends on the initial level of support, so starting early with
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